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unbundling of opeIator services and directory assistance. Indeed, Anieriteeh Michigari insists

According to Ameritech Michigan, there~ unresolved,technical issues associated with the

worked out regarding the routing and branding of operator services and diredoty assiStance.

AT&Ts proposed 1aDguage for Section 28.3.2 of the arbitration agreement were to be adopted,

delays the ultimate resolution of issues UDder the interconnection agreement and exposes: the

parties to additional costs associated with the hiring ofan independent arbitrator.

Standard Offers

Issue 10 concerns the arbitration paners finding that Ameriteeh Michigan should be required

to offer a combination entitled "Unbundled Element Platform Without Oper.ator Services and

Directory Assistance- as a statidard offering in the party's interCOnnection agreement. The

arbitration panel recommended adoption of AT&T's proposedconttaet language in Section 9.3.4

and Schedule 9.3.4 on this issue.
• • I

In its objections, Ameriteeh Michigan argues that the interCOnnection agreement·sbOu1d

allow A~techMichigan to offer this combination via the -&ona tide reques~ptocesS.

I
I
I

that other undisputed contract provisions reflect an understanding. that problems still~ to be I
I
I

Citing Section 10.10.2 of the agreement, Amerltech Michigan points out:that it is reqUired to !
I

provide selective mUting ofoperator services and directo.ry assist2nce only to the extchf that it isl
teclmically femible to do so. Moreover, given that: the Unbundled Element platform Without I
Oper.ator Services and Directory Assistance entails selective tOUting and branding, AIDeritech

.- ....

Michigan~~ it should not be required to make a standard offer On a ·one-size fits all­

basis. ~, Ameritech Michigan main~ that the combination should be available oniy

through a bona fide request, which will allow for the identification and lCSOlutioa of'tbe out·
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standing redmic::a1 issUes F'mally, Amerit.cch contends that, even asswningthat operator

services and directory assistance routing or branding is technically feasible in all inst3nc:es, the

technical routing or branding solution may vary from switch to switch, which will cause the cost

of the combination to vary on a switeh-by-switcb basis. Because such a variance in costs

suggests that the combination should not be provided as a standard offer, Ameriteeh MiChigan

~ that its position that the combination should be available through a bona fide reqUest is

the only reasonable alternative on this n:cord_

The Commission finds that Ameritech Michigan's position on Issue 10 should be adopted_

The arbitration panel rejected Ameriteeh Michigan position on this issue primarily because the

panel felt that Amerlteeh Michigan had not demonstrated that the offering was nottechnic:ally

fea.stole. However, as pointed out by Ameriteeh Michigan, thein~on agreeulent con­

tains examples of the parties' shared understanding that there are unresolved tcclmieal isSues. As I

I,
pointed out in its objections, Section 10.10.2 of the interconnection agxeemcntand Section 8.9

of Schedule 9.5 reflect the parties' understanding that technical feasibility is a 1egitiJm!te concern

in Ameriteeh Michigan's ability to provide the combination. Moreover, the Commission is

concerned that the cost of the combination could vary on a switch-by-switeh basis. Accord-
I

ingty, the Commission finds that the Unbundled Element platform. Without Operator Services

and Directory Assistance should be offered through a bona fide request and not as a standard

offering.

Gmss R«t:ipts Tax

Both parties.proposed language reganfing.the liability for payment of taxes. TheY.
. . .

unable to agree 'on the issue of liability for'payment of taxes levied on gross recei~



01/27/97 10:41 '6':J13 962 4559 FISCHER FRANKLIK
~ 039/045

The arbittationpand adopted AT&T's proposed tax language, which provides for each

party to be responsible for any tax imposed on its gross receipts. Ame:riteeh Michigan objected

to this determination. According to Ameriteeh Michigan, AT&Ts proposed language ~r

Sectio~ 30.7 of the intemmnection arbitration agreement makes little sense and is cconohuc:any

irrational.. According to Ameriteeh Michigan, AT&T's proposal could resUlt in Ameriteeh

Michigan being denied an opportunit}r to fully recover its costs.
. ,

The Commission finds that Ameritech Michigan's proposed language for Section 30.7 of the

arbiuation agreement is preferable to AT&T's language. In comparison, Ameriteeh Michigan's

proposal appears to avoid the unfairness of AT&T"s proposaL Moreover, Ameriteeh Michi-
. .

gan's proposal seems more consistent with the PTA and principles ofMiehigan tax law. 'Section

252(d).of the FrA permits Ameritec:h Michigan to recover all costs of providing servicf:s aDd

elements. The taxes paid by Ameritech Michigan,are among the expenses that it is per!nitted to

fully recover. AccordingIy, the Commission finds that Amedtech Michigan's proposed

language for Section 30.1 should be adopted.

Publicity Clause

The arbitration panel found that the inten':Onnection agreement ~ould include AT&T's

proposed Section 30.11 that would prevent Ameritech Michigan from engaging in any sort of ,

advertising or -marla:ting effort that would disclose that Ameri.teeh Michigan is~ servicel
to AT&T or that AT&T is IeSe1ling Ameritecb. Michigan's services. Acconting to the Ditta·

tion patle4 mdusion of this prolulJition on advertising and marketing would promOte Competi':

lion becattse Ameriteeh Michigan would be baIred'fromun~g·~to develi,p com~

titian.
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Ameriteeh M'icb;gan argues that AT&T's proposed p'ublicity clause violates its FJtSt Amend­

ment right to free speech. Acc:ording to Amerit.ech Michigan, it is well settled that truthful

commercial speech enjoys a wide degree of FIrSt Amendment proteCtion and that IeStrictlons on

such~ must dimctly advance a· std,stantial governmental interest by the least restriCtive

~. Moreover, Amerlteeh Michigan argues thatAT&Ts proposal is simply unfairbee:ause

it protects AT&T's ability to tell the public whatever it wants about Amerib:Ch Michigan's

performance under the agreement but denies Ameritech Michigan an opportunity to~.

The Commission finds that AT&T's proposed publicity clause should not be adopted. The

Commission is not persuaded that the imposition of a prohibition on the dissemination of trUthful·!
information to the public is either a reasonable or an appropriate method to promote cOmpeti..

lion. It is the express policy of this state to promote the dissemination of truthful infoiDIation to

the public. Accordingly, ~lacing an ai:tificiaI restriction on Ameriteeh Micbigan1s adWmsing

and marketing efforts is not consistent with fair play or the operation ofa competitNe lna.rkct­

place. Therefore, the publicity clause proposed by AT&T should be R"jeded.

MisceUanrnns Issues

Issue S5 consists of the amitration paners attempt to resolve a variety of miscc:JJaDeous

issues. In each~, the disputed issues concern proposed contract J2nguage aimed at 3ddn:ss­

ing how dispUtes arising under the contract should be handled. The panel's~atiODS

TT t t 1 <'J

are summaiized at pages 79-80 of its decision.

Acc9rding to Ametitech MiChigan's objections, a number oftbe matters coverecnn Issue SS
• . I

I I I
were r:esol~by the.parties in their October 21, 1996 agreement. 'These inattc:rs include I

I

contCict pmvisions.12.12.2(j), 12.12.3, 16~llt Schedule 9.2.3, and tbe'dc:finidon of·CABS- J- I -
r

I
Pagen....,. ......."
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naxy circumstances." Third.. Ameriteeh Michigan maintains that Section 16.13 of the cOntIaCt

Schedule 1.2. Additionally, neither of the parties expressed any objections to the arbitration

panel's decisions n:garding Se.ctiODS 12.8.5, 12.12.2(d), 12.12.3(t), 16.6, 16.15, SchedUle

10.11.1, and the concepts of conduit, dispute resolution. and pC:nnanent number portability

contained in Schedule 1.2. Accordingly, through agreement or nonobjection, all but six of the

misaillaneous issues appear to have been resolved.

Ameritech Michigan objected to six of tfie paners recommendations. The first issue

involves the bona fide request process established in Schedule 2.2, which would requim Ameri-

• f

tech Michigan to proVide AT&T with a finn price proposal and an availability date for develop-

ment of certain AT&T requests for inten:onnection, network elements, or levels of quality

within 60·days. Ameritech Michigan proposed a 12D-day limiL Second, Ameritech Michigan

maintains that the process for providing AT&T with a prdiminary analysis of 3121 bema fide

request within 30 days.of the request should be conditioned to make an excePtion for -emaorcn-
I

should allow it to provide AT&T with maps and records that have had confidential. prOpoecary I
I

information -redacted- from them. Fourth. Ameriteeh Michigan argues that Section 16.3.1 of I

the con~ should not require notification -in writing" [0 parties ba~g~ments on or in a I
- .: I

structure tbat is~t to be modified. .Flfth. Ameritecb Michigan objects "to the de.fjnition of the i

term -capacity'" found in· Schedule 1.2, which is related to access to struetme issues- Sixth,

Ameriteeh Michigan maintains that the aIbitration panel erred in adopting' AT&.'rs prOposed

definition of the~ -arbitratort found in Schedule 2 of the contIaCt for the same~ set

forth in its ~jeetioos.to Issue 45~i:alternative dispute resolutiori.
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The Commission is persuaded that Ameriteeh Michigan's third and fourth objections to the

. f
misceJJaneOU:' issues have merit. The Commission accepts Ameritcch Michigan's~. that

its maps, .teCOrds, and additio~ information relating to its structure may contain inforznation

that is proprietary to Ameritech Michigan's business"or relates to attaebments of other parties

with access that could be subject to confidentiality reQuirements_ Accordingly, the intea:onnec­

lion agreement should provide that Ameritech Michi~may redact any suchinf~ from a

map or record before providing it to AT&T so long as Ameritec:h Michigan agrees to make its

outside plant enginex:rs available to AT&T to clarify informatiolt about the maps and records.

Further, the Commission agrees with AmeritCch Michigan that it may not always be

Possible to notify parties -in writing" that their attachment on or in a structure is to be niodified.

Certainly, written. notification might not be possible in an emergency situation. TherefOre, the

Commission agrees with Ameriteeh Michigan that the notification provision should be r1Msed to. .

delete the -in writing" requirement, which will allow Ameritech Michigan to use other forms of

communication to deliver the nea:ssary modification.

The Commission FINDS that:

a. lurisdictio~ is pursuant to 1991 PA 179. as amended by 1995 PA 216, MOo 484.2101

et seq.;MSA22.1469(lOl) ei seq.; the Communications Act of1934, as amended by the ,

Telecomrmmicatioas Act-of 1996, 47 USC IS1 et seq.; 1969 PA 306, as amended, MCL 24.201

et seq.; MSA 3.560(101) et seq.; and the Ccmmnssion's Rules ofPnu:tice and Procedure, ;1992

AACS; R460.17101"et seq.

b. ~ parties- final offers. on the iSsueS of indemnification and Umtttion ~f~ should

beIejected.
. .

,"

Page 29
TJ-l115l. U-11152



~-"""'-

__~Ol::..:./-=2.:....:71:....::9~7_~lO~:...:!.4~3_...J'O'~313 962 4559 FISCHER FRANKLI~ ltD 043/045

c. The parties' final offers on the issue ofstan~ofperformance should be rejected.

d. The agn:emenIS reached by the parties in their October 21, 1996 filing ~houId be

adopted.
. .. ,

e. Except for the indemnificarion, limitation of liability, and standards ofperformance

provisions, the inten:onnection agreement, as adopted by the amitration panel and as modified

by this order, should be approved.

A. The final offers ofboth parties on the issues of indemnification, limitation of liability.

and S£andards ofperformance are rejected..

. . ~.,

B. Except for the indemnification, limi~ ofIiabilit;y, and standards ofperfomJ3Dce pr0-

visions. the interconnection agreem~~ as adopted by the arbitration panel and as modified by

this order, is approved. .

c. A complete copy of the interconnection agreement. as adop~by the mbittatioD. panel. . .. -
. , • I :

and as. approved by the Commission, shan be fiI~ within teJl days of the issuance of this order.

D. ~e parties should submit proposals on theindemnifieation, limitation ofliability, 2nd

standards ofperformance issues within 30 days.

, .

.-

..
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The Commission teSCtVeS jurisdidiOll and may~ further ardets as nerasary.

MICBIGAN PUBUC SERVICE COMMISSION

(SEAL)

lsi lobn G Strand

I dissent, as discussed in my
separate opinion.

Commissioner

. IN DAYid A. Syanda
Commissioner

By its acdon ofNovembet 26, 1996.

lsi Pomtb1 Wideman
Its Executive SecretaIy
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STATE OF MICHIGAN

BEFORE THE MICBIGANPUBUC SERVICE COMMISSION

* ••••

In the matter oftbe petition of
AMERITECHMICBlGAN for atbitration
to establish an interconnection agreement with
AT&T Communications ofMichigan, Inc.

In the matter aftho petition of
AT&T COMMDNICAnONS OFMICRIGAN, INC,
for arbitration to establish an intcrcozmection
agreement with Ameritech Michigan.

)
)
)
)

-----------------...,.)
)
)
)
)
)

Case No: U-lllSl

.
Case No. U-11152

DISSENTING PPINION Of COMMtssmNEB IOHN C. SHEA

(Submitted on November 26» 1996 concerning order issued 011 same date.)

For the reasoDS set forth in my November 1» 1996 Dissenting Opinion ill Case No.

U-11138» I dissent.


